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Court of Appeals of the District of Columbia. 


No. 3491. 

Goldwyn Distributing Corporation, a Corporation, Appellant, 
« • 

vs. 

Harry R. Carroll. 


a Supreme Court of the District of Columbia. 

No. 63839. At Law. 

Goldwyn Distributing Corporation, a Corporation, Plaintiff, 


vs. 

Harry R. Carroll, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed June 25, 1920. 

In the Supreme Court of the District of Columbia. 

No. 63839. At Law. 

Goldwyn Distributing Corporation, a Corporation, Plaintiff, 

vs. 

Harry R. Carroll, Defendant. 

I. The plaintiff, the Goldwyn Distributing Corporation, duly in¬ 
corporated, doing business in the city of Washington, in the District 
of Columbia, sues the defendant, Harry R. Carroll, a resident of the 
District of Columbia, for that heretofore to wit, on the 26th day of 

1—3491a 
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August A. D. IDlV, in said City of Washington, the defendant, by 
his agent Francis S. Dunigan, thereunto duly authorized by the de¬ 
fendant, made and executed to and with the plaintiff, his certain 
contract of lease in writing and then and there leased unto the 
plaintiff the premises known and designated as the second and third 
floors of the building number 714 on 11th street in said City of 
Washington, in the District of Columbia, for the stated certain term 
of three (3) years, commencing on the first day of September A. D. 
1917, and terminating on the thirty-first day of August A. D. 1920, 
for the consideration and under the terms and conditions as in said 
lease are set forth, a copy of which said lease is hereby attached, 
marked Exhibit A and made a part hereof. 

That at the time aforesaid the defendant was the owner of said 
described premises. That the plaintiff entered into the pos- 
2 session of said premises under the said lease and has so con¬ 
tinued and is now in such possession, and has promptly paid 
all rentals and has faithfully complied with all its obligations and 
duties under the terms and conditions as in and by said lease it was 
obligated to do and perform. That thereafter, to wit on or about the 
23d day of April A. P., 1919, there was served upon the plaintiff, 
as lessee of the said premises, by tlie duly authorized municipal offi¬ 
cers of the City of Washington, a peremptory notice requiring the 
plaintiff to construct and install upon the exterior wall of the build¬ 
ing so leased, a good and sufficient fire escape, and, in such construc¬ 
tion and installation, to conform to the specifications and require¬ 
ments of the Fire Department of said City of Washington. 

That under the laws in force in said District of Columbia at the 
time of the serving of said notice and at the time of the execution of 
said lease, it was the sole duty of the defendant, as the owner of said 
building and premises, to construct and install the said fire escajH*, 
under the specifications and requirements aforesaid, at his own sole 
cost and charge. 

That the plaintiff, after the service of the notice aforesaid, often 
notified the defendant of said municipal notification and require¬ 
ment, and requested him, as the owner aforesaid, to comply with 
his legal duty in respect thereto, and to construct and install said 
fire escape, but the defendant, regardless of his said duty, utterly 
refused and failed so to do. 

That the plaintiff, thereupon proceeded to construct and 
2 Vs install said fire escape in accordance with said mandatory 
order of the authorities aforesaid, and with the plans and 
specifications aforesaid, notwithstanding the said duty of the de¬ 
fendant as the owner of the premises, and did then and there obtain 
bids for the construction of the said fire escape in accordance with 
said plans and specifications, and did let the construction thereof to 
the lowest and best bidder for the doing of the work of such con¬ 
struction, and then and there had the work performed at its own 
sole cost and charge. 

That the said fire escape is a permanent improvement and a fix¬ 
ture of said building inuring solely for the benefit of the defendant, 
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and the plaintiff cannot remove the same or any part thereof at the 
termination of said lease. 

That the amount so paid by the plaintiff as aforesaid was four hun¬ 
dred and eight dollars ($408.00) which amount was reasonable and 
just and was paid by the plaintiff for the benefit and use of the de¬ 
fendant, on or about the 23d day of July 1919. 

That the plaintiff has often requested and demanded that the de¬ 
fendant pay to the plaintiff the sum so expended for his benefit as 
aforesaid but the defendant has utterly failed and refused to pay said 
sum or any part thereof. 

Wherefore the plaintiff claims the sum of four hundred and eight 
dollars ($408.00) with interest thereon from July 23, 1919 besides 
cost of suit. 

* * * * * * * 

RALSTON & WILLIS, 

Attorneys for Plaintiff. 


3 Exhibit “A.” 

This agreement, Made this 20th day of August in the year 1917, 
by and between Francis S. Dunigan, Agent of the City of Washing¬ 
ton, District of Columbia, party of the first part, and Goldwyn Dis¬ 
tributing Corporation, a duly organized and existing corporation, 
having its principal office and place of business at No. 10 East 42nd 
Street, New York City, New York, party of the second part. 

Witnesseth, That the said party of the first part has let and leased, 
and does hereby let and lease unto the said party of the second part 
their executors and administrators, all that certain house messuage, 
tenement and premises situate in the City of Washington, District of 
Columbia, and known as second and third floors No. 714 11th 
Street, North West, Washington, I). C. for the term of three years 
commencing on the 1st day of September 1917, to be fully completed 
and ending on the 31st day of August (1920), at and for the term 
rent of Forty Eight Hundred Sixty (4,800) dollars payable in equal 
monthly installments of One Hundred Thirty-five ($135) dollars, 
payable on the first day of each and every month, at the office of 
Francis S. Dunigan, the first payment of One Hundred Thirty-five 
dollars for September to be made on the execution of this lease, and 
a like sum on the first dav of each and everv month thereafter, after 
September 1st. 

And the said party of the second part, for their heirs, executors, 
administrators, do hereby covenant to and with the said party of the 
first part that they the said party of the second part shall and will 
during the said term pay unto the said party of the first part 

4 the rent hereby reserved in the manner hereinbefore men¬ 
tioned without any deduction whatsoever and without any 

obligation on the part of the said party of the first part to make any 
demand for the same, and further that they will not use said prem¬ 
ises for any unlawful purpose, but will occupy the same as a Film 
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Exchange and will not sub-let nor assign the said premises, or any 
part thereof, nor transfer possession thereof to any person or persons 
nor carry on any business therein except that of a film exchange 
without the written consent of the said party of the first part had and 
obtained, and further that they the said party of the second part will 
pay the water rent, electric light and gas bills as the same may re¬ 
spectively become due and chargeable against the said premises dur¬ 
ing the term aforesaid. And further, that no gasoline will be kept 
or allowed on said premises, and will at the end of the said term de¬ 
liver up the said premises in the like good order in which they are 
now, ordinary wear and tear and casualties by fire only excepted, to 
the said party of the first part, who shall and may thereupon re¬ 
enter, provided that if at least ten days l>efore the expiration of the 
term aforesaid, the said party of the first — shall either leave on the 
premises aforesaid, or serve on the lessee aforesaid, a notice in writ¬ 
ing that said premises will be required at the end of said term, then, 
in the happening of either of said events, the said party of the first 
part may without further notice, immediately re-enter and possess 
said premises, but in the event that said party of the first part shall 
not give said notice as aforesaid, then, unless the tenant shall imme¬ 
diately surrender said premises on the day of the end of said 
;> term, the said tenant shall by virtue of this agreement become 
a tenant by the month, at the rental per month of the 
monthly instalments of rent to be paid as aforesaid on the yearly 
tenancy commencing said monthly tenancy with the first day next 
after the end of said term; which said monthly tenant shall be sub¬ 
ject to all conditions and covenants of the said lease as though the 
same had originally been a monthly instead of a yearly tenancy, and 
shall give to the said party of the first part at least thirty days' notice 
of any intention to remove from said premises, and the said tenant 
by the month shall not be entitled to any notice to quit in the event 
said rent is not paid in advance without demand, the usual 30 days’ 
notice being hereby expressly waived. 

And the said party of the second part further covenants and agrees 
that if during the continuance of said yearly tenancy, or if after the 
commencement of said monthly tenancy, if any arise as aforesaid 
they shall fail to pay any one of the said monthly instalments of rent 
reserved as aforesaid when and as the same shall respectively become 
due and payable, although no demand may have been made for the 
same, or if they shall in any other manner or respect fail to keep, or 
violate any one of the covenants and agreements hereinbefore made 
by the said party of the second part, then it shall lie lawful for the 
said party of the first part at his election and option, to re-enter and 
recover possession of said premises by means of a seven days’ sum¬ 
mons under the provisions of the Code of Laws for the District of 
Columbia, regulating proceedings between landlords and tenants, or 
by such other legal process as may at that time be in operation 
fi in like case, the said party of the second part hereby expressly 
waiving all rights to a thirty days’ or other notice to quit 
should the said party of the first part elect to proceed to recover pos¬ 
session as aforesaid. It is further understood and agreed that the 
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party of the second part shall be responsible for all repairs to plumb¬ 
ing resulting from his own careless use during the term of this lease. 
It. is further agreed that rent shall cease if the said premises be de¬ 
stroyed bv fire or any unavoidable casualty so to make the same unin¬ 
habitable. 

And it is further provided, That if under the provisions of this 
lease and agreement a seven days’ summons shall be served, and com¬ 
promise or settlement shall be made, either before or after judgment, 
whereby the said party of the second part shall be allowed to retain 
said premises, such proceedings shall not constitute a waiver of any 
covenant herein contained or of the lease itself, or of the monthly 
tenancy if that be in force at such time or times and it is further 
understood and agreed that the covenants and agreements contained 
in the within agreement to be performed by the respective parties are 
binding on the said parties and their legal representatives, and that 
no waiver of any breach of any covenant herein shall be construed 
to be a waiver of the covenant itself or of any subsequent breach 
thereof. 

It is further agreed that in the event that by reason of any statutes 
of the District of Columbia, or ordinance of the City of Washington 
or any other statutes, enactments, or lawful orders of any duly con¬ 
stituted Board of Commissioners, or other public authority, 
7 the occupation of the within described premises as a Motion 
Picture Film Exchange, shall become unlawful then and in 
that event, this lease and the term hereby created shall cease, expire 
and come to an end, anything herein contained to the contrary 
thereof notwithstanding. 

It is further agreed that heat will be furnished by the party of 
the first part free of expense to the party of the second part. 

It is further agreed between the parties hereto that certain altera¬ 
tions and additions are to be made to the second and third floors 
of the building and that further the party of the first part agrees with 
the party of the second part to accept the sum of Sixty seven dollars 
and fifty cents ($67.50) for rent for the month of September 1917 
all as more fully described in the letter of Harry R. Carroll Chvner, 
dated August 9th, 1917. Alterations and additions to be made are 
described in the above mentioned letters which letter forms a part 
of this agreement and a copy of said letter is hereto attached. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 


FRANCIS S. DUNIGAN, [seal.] 

A QCYtt 

GOLDWYN DISTRIBUTING CORPORATION, 
By SAM GOLDFISH, [seal.] 

President . 


Attest: 

GABRIEL L. HESS, 
Secretary. 


[Corporate Seal.] 
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8 District of Columbia, ss: 

Be it remembered that on this 20th day of August 1917 before 
me the subscriber, personally appeared Francis S. Punigan, known 
to me and by me known to be the person named in and who executed 
the within instrument and I, having first made known to him the 
contents thereof, he did thereupon acknowledge to me that he signed, 
sealed and delivered the same as his voluntarv act and deed for the 
uses and purposes therein expressed. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal the day and vear aforesaid. 

FREDERICK W. GRAHAM, 

Notary Public. 

State of New York, ss: 

On this 15th day of August in the year Nineteen Hundred and 
Seventeen, before me the subscriber personally appeared Samuel 
Goldfish to me known, who being by me duly sworn, did depose 
and say that he is the President of the Goldwyn Distributing Cor¬ 
poration. the corporation described in and which executed the within 
instrument; that he knew the seal of said corporation; that the seal 
affixed to said instrument was such corporate seal; that it was so 
affixed by order of the Board of Directors of <aid corporation, and 
that he signed his name thereto by like order. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal the dav and vear aforesaid. 

IRENE SILBERSTEIN (OCHS), 

Notary Public. 

Notary Public. New York County, 610. Term expires Mar. 80. 
1918. 

9 August 9th, 1917. 

Goldwyn Distributing Corporation, 

302 McLachlen Building, 

Washington, D. C. 

Gentlemen : 

Referring to the alterations and additions which you desire made 
in the second and third floors of premises #714 11th Street, North¬ 
west, this City, of which I am the owner, I agree to construct com¬ 
plete in a satisfactory manner in compliance with the laws of the 
District of Columbia, the following changes and addition. 

Second Floor. 

Construct suitable and approved partitions as indicated on the 
drawing. Construct an approved booth. Provide toilet and two 
lavatories as indicated. Provide electric lighting outlets, including 
3 wall plug outlets as indicated on the drawing. Change front 
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window for one light instead of two as formerly shown. Provide 
two foot door to closet. 

Third Floor. 


On the third floor there will be provided a special constructed 
vault to meet the requirements of the District of Columbia and of 
the dimensions as shown on the blueprints. This vault to be 
equipped with fire proof racks or tiers for the storage of films. I 
agree also to provide toilet with two lavatories as indicated on the 
blueprints. Change window the same as on the second floor. 

At certain positions in the partitions I agree to provide window 
openings, glazed with wire glass. 

All of these modifications and conditions are made contingent 
upon your entering into a 3 year lease which I have caused to be 
submitted for your signature. 

T also agree to give you the third floor finished the first of Septem¬ 
ber and the second floor finished by the fifteenth of September, and 
am also agreeable to your paying V 2 month’s rent, e. i., $67.50 for 
the month of September as the builder is not confident of having the 
entire work completed before. Therefore for the inconvenience 
which you will suffer, I am glad to make this concession. 


Very truly vours, 


H. R. .CARROLL. 


10 Demurrer to First Count of Declaration . 

Filed August 17, 1920. 

* * $ * * >|c $ 

Now comes the defendant Harry R. Carroll by his attorneys and 
says that the first count of the declaration filed in the above cause 


is bad in substance. 


J. S. EASBY-SMITH, 

RALPH B. FLEHARTY, 

Attorneys for Defendant. 


Note. —Among the matters of law to be argued at the hearing 
of the above demurrer are the following: 

(1) That no facts or circumstances are set forth or alleged in said 
first count of plaintiff’s declaration or shown to exist by reference to 
the exhibit thereto showing any duty or obligation on the part of 
the defendant to make and pay for the improvements alleged in said 
first count of said declaration to have been made by plaintiff. 

(2) That said first count of said declaration fails to allege any 
agreement or promise on the part of the defendant to make and pay 
for said improvements. 

(3) That no facts or circumstances are alleged in said first count 
of plaintiff's declaration showing any duty or obligation on the part 
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of the plaintiff to make and pay for the improvements alleged in said 
first count of said declaration to have been made by plaintiff. 

(4) That said first count of said declaration fails to allege that 
the improvements alleged in said first count to have been 

11 made by plaintiff were not necessary by reason of the peculiar 
business conducted by the plaintiff in the premises described. 

J. S. EASBY-SMITH,. 

RALPH B. FLEHARTY, 

Attorney* for Defendant . 

Messrs. Ralston & Willis, 

Attornevs for Plaintiff: 

* 

Please to take notice that the foregoing demurrer has been calen¬ 
dared for hearing and will be heard as soon as possible after the 
present recess of court. 

RALPH B. FLEHARTY. 

J. S. EASBY-SMITH, 

A ttys, for Defendant. 

* 

Memorandum by Court. 

Filed November 10, 1020. 

♦ * * * v * * 

Demurrer to first count of Plaintiff s Declaration. 

The case set out in the first count in the Plaintiff’s Declaration 
is one for the recovery of $408.00 alleged to have been paid out by 
the Plaintiff for the benefit and use of the Defendant. The material 
facts alleged are that the Defendant leased to the Plaintiff the prem¬ 
ises known as the second and third floors of 714 11th Street, N. W.. 
this city, for a period of three years commencing September 1, 1017 
and ending on the 31st of August 1920. This action was instituted 
June 25, 1920, a little more than two months before the 

12 termination and expiration of the lease. That on or about 
April 23rd, 1919, there was served upon the Plaintiff as lessee 

of the premises described, a peremptory notice by duly authorized 
municipal officers of the District of Columbia requiring it to con¬ 
struct and install upon the exterior wall “of the building so leased* 
a good and sufficient fire escape to conform to the specifications and 
requirements of the Fire Department of the District of Columbia. 
The Declaration then alleges that under the law it was the sole duty 
of the Defendant, as the owner of said building and premises, to 
construct and install said fire escape at his sole cost and charge. 

It further alleges that the Plaintiff thereupon notified the defend¬ 
ant of the receipt of this notice and requested him to comply with 
his legal duty and construct and install said fire escape, but this the 
Defendant refused and failed to do, and that thereupon the Plain¬ 
tiff constructed and installed the fire escape in accordance with the 
said plans and specifications, awarding the work to the lowest and 
best bidder among several whose bids it obtained, and paying for 
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such work the amount which the Plaintiff now seeks to recover from 
the Defendant. The Declaration further alleges that said fire es¬ 
cape is a permanent improvement and fixture of said building inur¬ 
ing solely for the benefit of the Defendant, and the Plaintiff cannot 
remove it or any part thereof at the termination of said lease. And 
finally the Plaintiff alleges that it has often requested and demanded 
of the Defendant payment to it of the sum so expended, but the 
Defendant has failed and refused to pay the sum or any part thereof. 

The main ground of demurrer is that the action of the 

13 Plaintiff in constructing the fire escape was a purely volun¬ 
tary one, reimbursement for which it cannot under the law 

exact from the Defendant. As already pointed out the Declaration 
alleges, and during the argument at the Bar this was emphasized by 
Plaintiffs counsel, that the sole duty and obligation for constructing 
the fire escape rested upon the Defendant. 

The requirement for the erection of fire escapes is prescribed by 
the Act of Congress approved March 19, 1906, 34 Statutes, page 70, 
as amended by the Act approved March 7, 1907, 34 Statutes, page 
1247. The earlier act laid the duty of erection of fire escapes upon 
‘‘the owner, lessee, occupant, or person having possession, charge or 
control of any building”, etc. See sections one and two of the earlier 
act. By the amendatory legislation these sections were altered so 
as to read “that it shall be the duty of the owner, entitled to the 
beneficial use, rental or control of any building’’, etc. to erect such 
lire escapes. It will be observed that the amendment eliminated the 
words, “lessee, occupant, or person having possession, charge”, 
thereby imposing the duty of erecting fire escapes upon “the 
owner, entitled to the beneficial use, rental or control of any build- • 
ing”. It is significant too, that the Amendatory Act also struck out 
the words, “lessee, occupant, or person having possession, charge”, 
from the proviso in section 11 of the original act, which proviso 
enacted that in the event of the failure or refusal to erect fire escapes 
as required, the Commissioners of the District were empowered and 
directed to cause the erection of fire escapes and assess the costs 
thereof as a tax against the buildings on which they are 

14 erected and the ground upon which the same stand. The law 
also prescribes what shall be deemed a sufficient service of 

notice by the Municipal authority of a requirement, under the Act, 
for the erection of a fire escape. “The person to be notified” is 
clearly, under the law as amended, “the owner, entitled to the bene¬ 
ficial use, rental or control of any building.” 

In the pending case the notice was directed to and served upon 
the lessee of the premises, the Plaintiff, upon whom no duty to 
erect a fire escape was imposed by the law as amended. 

The law also authorizes this Court to issue an injunction to re¬ 
strain the use or occupation of any building in violation of any of 
the provisions of the law, upon a petition of the District of Columbia. 
It is not claimed by the Plaintiff that any such proceeding had been 
instituted or threatened when it undertook to erect and erected the 
fire escape in question. 
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We have then the .ease of the Plaintiff who though under no duty 
or obligation to do so, undertakes at its own eost to erect a lire escape 
on a building in which it is a lessee of two floors only, under a 
notice, the validity of which is at least doubtful, in the face of the 
refusal of the owner entitled to the beneficial rental thereof, to do 
so, and where its use or occupation of the part of the premises leased 
bv it, was not threatened bv any injunctive proceedings for a viola¬ 
tion of the lire escape law. 

The Court is of the opinion that upon principle and authority, 
the act of the Plaintiff was a purely voluntary one for which the 
action set out in the first count of the Declaration, cannot be 
15 maintained and that therefore the Demurrer to said count 
must be sustained. 


And it is so ordered. 


Nov. 10, 1920. 


F. L. SIDDONS, 

Justice. 


Supreme Court of the District of Columbia. 

Wednesday, November 10th, 1920. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
.Justice presiding. 

* * ***** 

Come now the parties hereto, by their respective attorneys of rec¬ 
ord and thereupon the court having considered the demurrer to the 
first count of the declaration, orders that said demurrer be, and the 
same is herebv sustained. 

Thereupon plaintiff elects to stand upon said first count of the 
declaration and desires that an exception be noted, whereupon, it is 
considered that the plaintiff take nothing by this action as to the 
first count of the declaration, that defendant go thereof hence, 
without day and be for nothing held. 

From the foregoing, the plaintiff by its attorneys of record, in 
open court, notes an appeal to the Court of Appeals, and thereupon, 
the maximum of an undertaking for costs on appeal is hereby fixed 
in the sum of One Hundred Dollars. 
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16 Memorandum. 

November 29, 1920.—Undertaking on appeal approved and filed. 

$ 

Assignment of Error. 

Filed December 3, 1920. 


1. That the court erred in sustaining the demurrer of defendant to 
the first count of the plaintiff’s declaration filed herein. 

RALSTON & WILLIS, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed December 3, 1920. 

* * * * * * * 

To Morgan H. Beach: 

You will please include the following in the record on appeal in 
this case: 

1. First count of plaintiff’s declaration and exhibit “A.” 

2. Demurrer of defendant thereto. 

3. Judgment of the court thereon with memorandum filed by the 
court and memorandum as to appeal and perfection of same by 

filing bond. 

17 4. Assignment of error. 

5. This designation. 

RALSTON & WILLIS, 
Attorneys for Plaintiff. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of -the record 
according to directions of counsel herein filed, copy of which is made 
part of tliis transcript, in cause No. 63839 at Law, wherein Goldwyn 
Distributing Corporation, a corporation, is Plaintiff and Harry R. 
Carroll is Defendant, as the same remains upon the files and of record 
in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of December, 1920. 


[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3491. Goldwyn Distributing Corporation, a corporation, appellant, 
vs. Harry R. Carroll. Court of Appeals, District of Columbia. Filed 
Jan. 11, 1921. Henry W. Hodges, clerk. 


(2991) 




fCfc «. J^rriOT »**• 

COURT OF APPEALS 

DISTRICT OF COLUMBIA 
FILED 


MAR 14 1921 



3n % (Eourt of Appals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1921. 


No. 3491. 


GOLDWYN DISTRIBUTING CORPORATION, 

APPELLANT, 

vs. 

HARRY R. CARROLL, APPELLEE. 


BRIEF FOR APPELLANTS. 


JACKSON H. RALSTON, 
STANLEY D. WILLIS, 

W. T. RANKIN, 

Attorneys for Appellant. 


THE LAW REPORTER PRINTING COMPANT, WASHINGTON, O. C. 








✓ 


INDEX. 


Subject-Matter Index. 

Page 


Statement of Case . 1 

Assignment of Errors. 3 

Argument. 3 

The Duty of the Owner of the Building to Construct the 

Fire Escape at His Own Expense. 3 

Was the Payment, Under the Peculiar Circumstances, 

a “Voluntary Payment.”. 5 

The Fiduciary Relation of Landlord and Tenant. 12 * 

Money Paid Under Duress—Protection of Business. 13 

Assumpsit—Money Paid -. 17 

Assumpsit—Money Received. 19 

Money Paid Under Mistake of Fact... 20 

Index of Cases. 

Arkansas B. & L. Ass’n vs. Madden, 175 U. S., 269. 17 

Baily vs. Bussdy, 28 Conn., 455. 17 

Baltimore vs. H. Hughes, 1 G. & J., 480.7, 18 

Baltimore, etc., Ry. Co. vs. Faunce, 6 Gill., 68. 21 

Baltimore vs. Lefferman, 4 Gill., 425. 21 

Bank vs. First Nat. Bank, 19 Fed., 301... 20 

Beardslee vs. Horton, 3 Mich., 560. 20 

Board Comrs. vs. Bloomington, 203 Ills. 164. 19 

Brinkley vs. Hambleton, 67 Md., 169. 18 

Brady vs. Horvarth, 167 Ill. App., 610. 20 

Cadwell vs. Higgenbotham, 151 Pac. 315. 17 

Chamberlain vs. Reed, 13 Me., 357. 15 

Chitty on Contracts 594.. 17 

Clark & Stevens vs. Gerke, 104 Md. 504. 6 

Clifford Bank vs. Donovan Co., 195 Mo., 262. 20 

2 Cooley on Taxation, 1505. 16 

Elgin vs. Gross-Kelly Co., 150 Pac., 922. 20 

Espy vs. Bank, 18 Wall., 604. 21 

Gale vs. McCullough, 118 Md., 287. 12 

5711—1 
































ii INDEX 

Pagj 

Garland vs. Salem Bank, 9 Mass., 408. 21 

Getty vs. Fitch, Cornell & Co. 177 N. Y. S., 693. 9 

Greenbaum vs. King, 4 Kans., 382. 15 

2 Greenleaf Evidence, Sec. 117. 20 

Groton vs. Waldsborough, 11 Mo., 306. 8 

Harder Realty Co. vs. Sam Ping Lee, 132 N. Y. S., 447 ... 9 

Haven vs. Fos er, 9 Pickering, 112. 21 

Hemphill vs. Moody, 64 Ala., 468. 21 

Hinds vs. Wiles, 68 So., 556. 20 

Hogg vs. Longstreth, 97 Pa., 255. 18 

Hoxter vs. Poppleton, 9 Or., 481. 20 

Ill. Glass Co. i*5. Chicago Tel. Co., 234 II ., 535. 15 

Jacobs vs. McGuire, 136 N. Y. S., 64. 18 

Kilpatrick vs. Germania L. I. Co., 183 N. Y., 163. 15 

Keroes vs. Richards, 28 App. D. C., 310. 10 

Lee’s Exrs. vs. Md. Bridge Co., 18 W. Va., 299. 18 

Lester vs. Pacific Mill Co., 88 Fed., 964. 20 

Meyer vs. Richards, 163 .U. S., 385. 21 

Neeley vs. Jones, 16 W. Va., 623. 18 

Norton vs. Mardin, 15 Maine, 45. 21 

Nutter vs. Sydenstricker, 11 W. Va., 535 . 18 

Rinehart vs. Pickey, 101 S. E., 353. 19 

Robinson vs. Frank Bros. Co., 132 U. S., 17. 15 

21 Ruling Case Law, 32, 33.8, 16 

21 Ruling Case Law, 154. 14 

Smith vs. F. & M. Bank, 2 Calif. App., 377... 20 

Soucy vs. St. Louis. O. B. Co., 180 Ill. App., 69. 10 

Strauss vs. Hensey, 9 App. D. C., 541. 21 

1 Tiffany, Landlord & Tenant, Sec. 142. 13 

Turner vs. Egerton, 1 G. & J., 430. 18 

, Weiss vs. Guerineau, 109 Ind., 438. 16 

Winchester vs. Beardin, 10 Humph., 247.17, 19 




































iln % (Enurt of Apjtpala 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1921. 

No. 3491. 

—' — ■ ■ — 

GOLDWYN DISTRIBUTING CORPORATION, 

APPELLANT, 

vs. 

HARRY R. CARROLL, APPELLEE. 

BRIEF FOR APPELLANTS. 

I. 

Statement of Case. 

The facts are set out in the declaratibn and the exhibit 
thereto, and are briefly as follows: 

The appellee, Harry R. Carroll, defendant below, 
owned the building designated as No. 714, on Eleventh 
Street, Northwest, in the City of Washington. It was a 
three-story brick building, of a business character, 
located in the heart of the business center of the city. 
The appellee leased the second and third floors of this 
building to the appellant, for the purposes of its business 
of storing and distributing moving picture films. The 
lease, Exhibit A, to the declaration (Rec., p. 3) was dated 
August 20, 1917, and the occupancy of the premises so 
leased commenced on September 1, 1917, and was for a 
period of three years terminating August 31, 1920. It 
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will be observed that many changes were necessary to be 
made to accommodate the particular kind of business 
for which the premises were required, which were so 
made at the expense of the owner of the building, 
and a deduction was made by him from the first month’s 
rental on account of the time required to make the specific 
changes and additions which the owner had agreed to 
make. The appellant was a corporation, having its 
principal office in the City of New York, and leased the 
premises in question for the purpose of establishing and 
maintaining a branch station for film distribution in the 
City of Washington. After the appellant had occupied. 
the premises for over a year and a half, and on the 23d 
day of April, 1919, there was served upon it a peremptory 
order by the Fire Marshal of the City of Washington, 
requiring it, as the occupant of the premises, to construct 
and install upon the exterior wall of the building a good 
and sufficient fire escape, to be constructed and installed 
so as to conform to the specifications and requirements 
of the Fire Department. The appellant, being a tenant 
merely, and not owning the building, or any portion or 
part of it, requested the landlord, the appellee, as the 
owner, to comply with the order aforesaid and to install 
the fire escape, which request was refused. Thereupon 
the appellant proceeded to advertise for bids for the 
work of the construction and installation, and let the 
work to the lowest bidder, and paid the actual cost of 
the work, being four hundred and eight dollars (S408.00), 
and the said owner, appellee herein, refusing to refund 
said amount to the tenant for making this permanent im¬ 
provement, an absolute fixture, to his buildi ng; one which 
the law requ ired the owner to..coastruet for the public 
safety and preservation of life, this suit in assumpsit 
was brought. There was a demurrer to the first count 
of the declaration, which was sustained by the trial 
court, and this appeal is taken from that ruling. It will 
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be observed that the only covenant in the lease as to 
repairs, was the usual one that the tenant would leave 
the premises in as good condition at the termination of 
the lease as when the lease was executed. 

II. 

Assignment of Errors. 

1. That the court erred in sustaining the demurrer of 
the defendant (appellee) to the first count of the plain¬ 
tiff’s (appellant’s) declaration filed herein. 


III. 

ARGUMENT. 

The Duty of the Owner of the Building to Construct the 
Fire Escape at His Own Expense. 

In the consideration of this case, there is no necessity 
for argument as to the question of which of the parties 
was primarily in duty bound to incur the expense of the 
installation of the fire escape upon the appellee’s build¬ 
ing. There is to be found no covenant in the lease pro¬ 
viding for this kind of a permanent improvement which 
the law required for the protection of the lives of the 
people in general. The tenant’s only agreement as to 
repairs was to “ deliver up the premises in like good 
order in which^they.-ara now, ordinary wear and- tear 
excepted,’’ ~and to be “ responsible for all repairs to 
plumbin g r os u lting 4mm his own carelessness.” The 
initial duty t o i ns t a ll the fire escape was established in this 
jurisdiction in an absolute and final manner. Two acts 
have been passed by Congress requiring the construc¬ 
tion of fire escapes within the District of Columbia. The 
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original act approved March 19, 1906, 34 Statutes at 
Large, page 70, provided that it “shall be the duty of the 
owner f less ee, occ upant, or person having possession, 
charge o^on tro^ bf any building, three or more stories 
/ in height” to provide and cause to be erected, “fixed 
to every such building, connecting with each floor above 
the first floor by easily accessible and unobstructed 
openings, one or more suitable fire escapes, in such 
location and numbers and of such material, type, and 
construction as the Commissioners of the District of 
Columbia shall determine.” The act further provided for 
various measures designed for public safety such as proper 
entrances, hallways, lights and the like. 

It required that any order given under its terms should 
be completed within ninety days after service, and also 
penalties by fines and restrictions upon the use of the 
building, and forbidding of the transacting of business 
therein, upon failure to comply with the order for the 
construction of the fire escape. Subsequently this act 
was amended by the act approved March 17, 1907, 34 
Statutes, page 1247, by which the words^lessee, occu¬ 
pant, or person having possession, charge or control'* 
were eliminated, and the substitution therefor of other 
words, so that the act, as amended, was “that it shall be 
the duty of the owner, entitled to the beneficial use, 
rental or control of any building,” to construct the fire 
escape, as provided for in the original act, sni p 

cost and expense. 

""TheTe are to be found many cases in the books rela¬ 
tive to the construction of fire escapes; but almost all of 
them are decisive only of the one question as to whether 
it is the duty of the landlord, or that of the tenant, under 
the covenants of the lease to make such construction. 
There being no clause covering the question in the lease 
before us, and there being a definite statute absolutely 
settling the duty upon the owner alone, there is no need 
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for argument or citation of authorities on this intro¬ 
ductory question. There is no issue raised here as to the 
nature of the business of the appellant which would, of 
itself, necessitate the fire escape, or make the leased 
premises dangerous. Nothing like that was contem¬ 
plated or provided for in the act, as it required that fire 
escapes be constructed upon “any building three or more 
stories in height,” as was the building in this case. 
There was no duty under the lease, or created by law 
or arising from equity or good conscience, that required 
the tenant to pay for that which became at once the 
owner’s sole property, and not be able to recover the 
same from the owner. Should a tenant, under all the 
circumstances here shown, be told that he ought to resort 
to all kinds of excuses, to all technicalities, to evade the 
doing of that which he was ordered to do, when such 
course would cause the delay that might result in the 
destruction of human life. The only result from such 
refusal would have been the delay. The condition of the 
owner would not have been changed thereby. He would 
still be liable for a fine of not less than $10 nor more than 
$100, and a further fine of $5 for each day he failed to 
comply with the order. Besides all business could have 
been enjoined from being carried on in the building, re¬ 
sulting in a loss of revenue to the owner, and a destruc¬ 
tion of the business of all his tenants. 

Was the Payment, Under the Peculiar Circumstances, a 

“Voluntary Payment.” 

This is not a question of a voluntary payment under 
the strict construction of the common law, which left 
out of consideration all questions of fairness, or “equity 
and good conscience,” as many of the authorities make 
the line of distinction from those ancient cases in which 
there could be no recovery. This is not a case where it is 
sought to recover from one to whom the money was paid. 
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as are most of the cases involving the question of volun¬ 
tary payments. These cases are generally to the effect 
that where one, without request and without promise, * 
express or implied, pays another man’s debts at a store, 
or a bank, or pays another’s taxes, that he can not re¬ 
cover from the party to whom such payment was so 
made. 

In such attempt the only answer would be that the 
money was accepted without question and credited to the 
debtor, and if it was not properly paid, the complaining 
party should go to the one for whose use and benefit 
the payment was made, as he is the one that owes the 
debt, and he alone received the benefit of the payment 
made in his behalf. The authorities hereinafter cited 
show what circumstances are sufficient to change the 
severe common law and now practically obsolete doctrine 
of voluntary payments, to those where in common fair¬ 
ness, equity and justice, the beneficiary thereof ought to 
refund them. These circumstances are shown to create an 
implied request to pay and an implied promise to repay. 

In the case of C lark & Stevens vs. Gerke, 104 Md., 
504, the tenants of a building in the City of Baltimore 
were served with a notice by the Inspector of Buildings 
I that a certain wall of the leased building was in a dan- 
prprnp* p-onrliti on. and ordered the tenant to tear it down 
and rebuild it. The covenant in the lease, as to the 
tenant’s duty to make repairs, was substantially identi¬ 
cal with that in the present case, and merely provided 
that the tenant should leave the premises at the expira¬ 
tion of the lease in the same condition of repair as they 
were when the lease was executed. The tenant quite 
naturally requested the owner of the condemned wall 
to do the work required by the proper municipal au¬ 
thority, and upon the refusal by the owner so to do, the 
tenant, in order to save its business and its leasehold 
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interest, did the work as required, and in the manner 
specified, by proper authority. 

Upon the refusal of the owner, the landlord, to repay 
to the tenant the actual cost of the said construction, 
the tenant brought action therefor, and the trial court 
held, as did the court below in the present case, that the 
payment was a voluntary one and the tenant could not 
recover it. T he case was reversed in the Supreme Court 
of Maryland; that court holding there was an implied 
promise on the part of the owner to repay the amount 
paid by the tenant, as the primary duty to do the work 
as ordered by the Inspector of Buildings, for the safety 
of the public, was that of the landlord alone, and in no 
respect the duty of the tenant. The court said on page 
529: 

“We have seen that there was no obligation im¬ 
plied by law, or created by the contract, requiring 
the appellants to do the repairs and rebuilding 
here in dispute, and it has been argued that in doing 
the same they were in the position of volunteers^ 
and so disentitled to recover the claim they have 
made on that ground. Under the circumstances 
here appearing, it would seem to be clear that 
the appellants are not in the position of volunteers. 
1 hey are rather in the position, in effect, of hav¬ 
ing incurred the expenses in dispute at the request 
of the appellees and the liability of the parties 
ought to be determined accordingly.” 

So in the earlier Maryland case of the City of Balti¬ 
more vs. Hughes, 1 Gill & Johnson, 480, the court said: 

* . <, » 
“If one is compelled, or is in a situation to be 

compelled, to pay the debt of another, the law im¬ 
plies a promise on the part of him for whom the 
money is paid, on which an action may be sus¬ 
tained, for in such case it is not a voluntary, but a 
compulsoYy payment.” - - . 


V. 
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In Groton vs. Waldsborough, 11 Mo., 306, it was 
said: 

“The recovery of money paid to another, not 
entitled to receive it, is sometimes resisted upon 
the ground that it was paid voluntarily. This has 
been repelled by showing a moral if not a legal 
compulsion.” 

In 21 Ruling Case Law, 32, there is this summary of 
the law on this question: 

“Where the consideration is beneficial to the 
party sought to be charged and is actually adopted 
or taken advantage of by him, the party executing 
the consideration becomes the agent of the 
promissor by the adoption of his act by the 
latter.” 

In New York where a tenant covenanted in his lease 
to make all such improvements as should be required by 
municipal authority, and being ordered by the Board of 
Health to construct and install a fire escape, rendered 
necessary by the character of his business as required by 
ordinance, the tenant refused to comply with such order, 
and the owner of the building thereupon constructed the 
fire escape at his own expense, though under no con¬ 
tractual or statutory obligation so to do. The Supreme 
Court held that the landlord or owner of the building 
could recover from the tenant the cost of doing the work, 
though voluntarily paid, not on account of the existing 
relation of landlord and tenant, or because of any con¬ 
tractual obligations so to do; but solely because the 
municipal ordinance required and made it the duty 
of the tenant and not of the landlord to construct and 
install the fire escape as the order required. 

In Jacobs vs. McGuire, 136 N. Y. S., 64 (1912), the 
court said: 

“ Defendant being under an obligation to obey 
an ordinance, of the city under the direction of the 
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duly appointed officer, the Superintendent of 
Buildings, refused to do so; and plaintiff properly 
obeyed the lawful mandate, and is entitled to be 
reimbursed therefor.” 

To the same effect and under similar conditions is the 
case of Harder Realty and Const. Co. vs. Sam Ping Lee, 
132 N.Y.S., 447 (1911). 

In another New York case, the tenant was ordered to 
repaint a fire escape which the ordinance made it the 
duty of the owner to construct and maintain, as in the 
present case. The tenant complied with the order given 
by competent authority, without any other compulsion 
or duress than arose from the service upon him of the 
order. It was held the tenant had the right to recover 
the amount he had paid, from the owner of the building, 
who sought to escape from his legal liability by means of 
a covenant to make repairs by the tenant in the lease, 
which provided that the tenant shall make all repairs so 
as to conform to all laws and ordinances of the City of 
New York. The court said: 

“An examination of the authorities will show 
that the ter ant has been held liable only where 
the lease contained an iron bound covenant which 
the courts could not escape; further, that the 
courts, realizing the hardship of subjecting the 
tenant to liability for structural damages, have 
sought wherever possible to avoid this result, 
and that in no case has so weak a covenant as 
that contained in the lease herein been given a 
construction adversely to the tenant.” 

Getty vs . Fitch, Cornell & Co., 177 N. Y. S., 
693. 

Citing: 

Warrin vs . Haverty, 144 N. Y. S., 1004. 

May vs. Gillis, 169 N. Y., 330* 

Street vs. Cent. Brewing Co., 91 N. Y. S., 547. 
Epstein vs. Campbell, 163 N. Y. S., 609. 
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And in Illinois it was held that where a landlord in the 
straightening up the demised premises, as ordered by the 
Building Commissioner, w here the tenant had covenanted 
in the lease to make the repairs so required, made and 
paid for same, that he did not thereby w'aive the tenant's 
duty to do so, and could recover the cost thereof from 
the tenant though the payment was made voluntarily 
by the owner. 

Soucy vs. St. Louis Obert Brewing Co., 180 Ill. 
App., 69. 

^ The case of Keroes vs. Richards, 28 App. D. C., 310, 
was relied upon below to support the claim of voluntary 
payment. It is in fact decisive of our contention. The 
facts of that case were that the lessee covenanted that 
“all repairs would be paid by him and that he will sur¬ 
render the possession at the termination of his tenancy 
in good order, wear and tear excepted." A drain be¬ 
neath the building demised became out of repair, and 
was condemned by proper municipal authority and the 
tenant was ordered to put in a new' drain, which he re¬ 
fused or failed to do, and the owner replaced the drain. 

The original drain was a terra cotta pipe, but under 
new' regulations, it was required to be replaced with an 
iron pipe of a more expensive nature. This court held 
that the tenant was obliged to bear the cost of a terra 
cotta drain, as that w as the kind of pipe that was out of 
repair, and that the ow ner could recover from the tenant 
the cost of a drain of that original material, even though 
the same had been voluntarily paid for by the owner, 
because that w r as_a repair, for whi ch the tenant ha d 
agreed to pay; but furtherTi^l^rtHat the owner could 
myfT^ecDVST'Trom the tenant for the extra cost of 
the iron pipe, as that w'ould be in the nature of an im¬ 
provement, for which the tenant had not agreed to pay, 
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and for which the owner was in duty bound to provide. 
This court said: 

“The ordinary meaning of repair is Ho restore 
to a sound and good state after decay, injury, 
dilapidation, or partial destruction; to renew; 
to restore; to mend/ Webster, Diet. Now, had 
the drain been restored to the condition it was in 
when originally constructed, that is to say, re¬ 
constructed with material of the same kind, we 
are of the opinion that the necessary work would 
constitute repair, and not an improvement. The 
building regulations having been, meanwhile, 
changed so as to prevent construction with the 
same material, and to require iron pipe instead, it 
is contended on behalf of appellant that the new 
drain constructed of different and more expensive 
material, in compliance with the amended regula¬ 
tions became an improvement, and was, therefore, 
not a repair within the terms of the covenant. 
. . . Being of the opinion that the old drain 

was out of repair, in the ordinary sense of the 
worck we think the covenant of the lessee made it 
his duty to reimburse the lessor to the extent, 
at least, of such proportion of the entire cost of 
reconstruction as would have been incurred if it 
had been of the less expensive kind of material 
used in the original construction. ... We 
can not regard the effect of the intervening build¬ 
ing regulations as discharging the lessor from all 
obligations.” 

That’s very like in principle the present case. There 
the owner paid for the work which was the tenant’s obli¬ 
gation under the lease, and could compel repayment to 
him by the tenant, though purely a voluntary payment, 
made without the express request of the tenant, or a 
promise to repay, and even where the tenant would 
have no beneficial interest in the reconstructed drain 
upon the termination of his lease. In our case, the tenant 
did not make any repair that could under any possibility 
be regarded as such; but did make an improvement upon 

5711—3 . 
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• the owner’s property, one demanded by the municipality 
for the protection not only of the tenant, or its employees, 
but for the safety of the owner, of the owner’s other ten¬ 
ants, and of the public in general. The fire escape is still 
on the building; it meets the requirements of the Com¬ 
missioners of the District; it is the absolute property now, 
and always will remain the property, of the owner of the 
building. The owner was saved the cost and labor of 
advertising for and procuring bids; of overseeing the 
construction of the fire escape. He was saved from the 
liability to pay the statutory fines, as above stated, and 
from the possibility of the building being closed for all 
business purposes by injunction, with the consequent 
costs and loss of rentals. All this was done for him and 
in his behalf by a tenant who was so much the good, law- 
abiding citizen that it obeyed the order of the authorities 
for the purposes of humanity. Is there any reason “in 
equity and good conscience” why such tenant should not 
be allowed to recover for the exact amount he was 
compelled to expend for and on behalf of the ow ner? 

The Fiduciary Relation of Landlord and Tenant. 

The principal element of common law T voluntary pay¬ 
ments is the fact that they are made by a stranger, or 
where there is no fiduciary relation, or privity of any 
kind. 

In Gale & Spalding vs. McCullough, 118 Md., 287^ 
293, it w as declared that: 

“The relation of landlord and tenant, in the 
estimation of a court of equity, so far partakes of 
a fiduciary character, that in all transactions be¬ 
tween the parties in reference to the property, 
the utmost good faith is required.” 

Citing 1 Story’s Eq., secs. 218, 323. 


The payment made in the present case being required 
by an order from competent authority is similar in 
principle to payment of taxes. The duty is that of the 

owner to pay them, and if they are paid by the tenant, 

*» 

for the protection of the property, and the prevention of 
the destruction of business therein, and the owner is 
thereby saved from liability from drastic fines and penal¬ 
ties, why should the tenant not be able to recover therefor. 
The authorities agree that he can. 

In 1 Tiffany, Landlord and Tenant, sec. 142, p. 842, 
there is this summary of the question we are now con¬ 
sidering : 

“The English cases are to the effect that if the 
tenant pays taxes on the premises, which, as be¬ 
tween him and the landlord, it is the duty of the 
latter to pay, he may deduct the amount of such 
payment from the installment of rent next falling 
due, or may sue the landlord for the amount 
thereof, if the landlord has expressly assumed the 
tax, or if the latter is by force of statute directly 
liable for the tax. ... In this country it 
seems that the landlord, being primarily liable 
for the tax, the tenant would have the clear right 
to deduct the amount of taxes paid by him from 
the next installment of rent, or to recover the 
same by action.” 

The author cites numerous authorities to support 
this statement. 


Money Paid Under Duress—Protection of Business. 

It will be remembered that the act which compelled 
the construction and installation of this fire escape re¬ 
quired the work should be done within ninety days after 
the service of the order requiri ng it; that the p arty 
riling to do the work was subject to fines; that tne P is 
trictoi Columbia could do the work and the cost coi 
be a lien upon the property; that no license for any busi- 


ness requiring a license, would be issued for any one occu¬ 
pying the building, and that an injunction could be ob¬ 
tained to absolutely prohibit any sort of use or occupa-* 
tion of any building in violation of any of the provisions 
of the act. 

The business of the appellant was such that it required 
two entire floors, and these floors had to be especially 
prepared therefor. 1 he court will take judicial knowledge 
of the congested state in Washington, in the year 1919, 
of any kind or manner of business rooms, and that 
the procuring of two floors would have been practically 
4 &n impossibility. Even had they been at length obtain¬ 
able, the delay in locating and in equipping them for ap¬ 
pellant’s peculiar kind of business, and in removing a 
stock which required two floors to hold, would practically 
have destroyed the appellant’s business; absolutely have 
destroyed it for an indefinite period, and involving a 
great financial loss, the extent of which in the business of 
storing and distributing moving picture films, it would be 
impossible to compute, as not only the failure, during all 
the time it was w ithout a place of business, to have and 
meet the growing demands for films, but the loss by 
reason of exhibitors being compelled to contract with 
other parties for the films, and the continued loss of 
revenue in the future caused by the loss of appellant’s 
regular customers, and of those with whom it had con- 
* tracted to keep supplied. Exhibitors could not wait for 
the readjustment of appellant’s business; they had to be 
supplied every day, in every part of the land, by films; 
they would be necessarily driven to seek other sources, 
or their own business would be accordingly jeopardized 
or ruined. 

The general rule is stated in 21 Ruling Case Law, 154, 
as follows: 

“The general rule with regard to duress of this 
character, is where by reason of the peculiar 


facts a reasonably prudent man finds that in order 
to preserve his property, or to protect his business 
interests, it is necessary to make a payment which 
he does not owe and which in equity and good 
conscience the receiver should not retain, he may 
recover it,” 

And: 

“ Among the instances of the relaxation of the 
common law rule, is the case of payments con¬ 
strained by business exigencies, that is, payments 
of illegal charges or exactions under apprehension 
on the part of the payers of being stopped in their 
business if the money is not paid.” 

r 

In Robinson vs . Frank Bros. Co., 132 U. S., 17, 33 
L. Ed., 236, at page 238, the court said: 

“When such duress is exerted under circum¬ 
stances sufficient to influence the apprehensions 
and conduct of a prudent business man, payment 
of money wrongfully induced thereby ought 
not to be regarded as voluntary. When the 
duress has been exerted by one clothed with offi¬ 
cial authority, or exercising a public employment, 
less evidence of compulsion or pressure is re¬ 
quired.” 

Payments made under compulsion changes them 
from voluntary to involuntary payments. The rule 
of the common law worked hardship and injustice in 
many instances, and the ancient doctrine of duress of 
person, and later of goods, has been much relaxed through 
the influence of equity, and extended so as to admit of 
compulsion of business and circumstances. 

Illinois Glass Co. vs. Chicago Tel. Co., 234 Ill., 
535. 

Greenbaum vs. King, 4 Kan., 382. 

Chamberlain vs. Reed, 13 Me., 357. 

Kilpatrick vs. Germania Life Ins. Co., 183 N. Y., 
163. 
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In anlndiana case it was held, where one person pays a 
debt for which another person is liable in order to protect 
his own interests, the person paying the debt is entitled 
to recover from the one whose default has imposed upon 
him the burden of paying the debt for which he was 
neither legally or equitably liable. 

Weiss vs. Guerineau, 109 Ind., 438, 9 N. E., 328. 

“ Where one person is compelled to pay money 
which another is bound by law to pay, a promise 
by the latter is raised by law to reimburse the 
person paying.” 

' 21 Ruling Case Law, 33, citing Baltimore vs, 
Hughs, 1 G. & J. (Md.), 486, and numer¬ 
ous authorities of other States. 

Judge Cooley, in regard to involuntary payment 
of taxes of another person uses language quoted from the 
case of Atwell vs. Zeluff, 26 Mich., 118: 

“ It is not necessary for the taxpayer to wait for 
his goods to be sold, or even seized. If the officer 
calls upon the person taxed and demands a sum of 
money under a warrant directing him to enforce 
it, the party of whom he demands it may fairly 
assume that if he seeks to act under the warrant 
at all, he will make it effectual. The demand 
itself is equivalent to a service of the writ upon 
the person. Any payment is to be regarded as 
involuntary which is made under a claim involv¬ 
ing the use of force as an alternative, as the party 
of whom it is demanded can not be compelled to 
await actual force, and can not be held to expect 
that an officer will desist aftqr making a demand.” 

2 Cooley Taxation (3d Ed.), 1505. 

“The principle is thus stated by Gaines, J., in 
Taylor vs. Hall, 71 Tex., 213, 9 S. W., 141: 4 The 
law is established that when a person by the com¬ 
pulsion of the color of legal process, or by seizure 
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of his person or goods, pays money unlawfully 
demanded, he may recover it back.” 

Fuller, Chief J., in Arkansas B. & L. Assn. vs. 
Madden, 175 U. S., 269, 44 L. Ed., 159. 

Where duress is exerted under circumstances sufficient 
to influence the apprehension and conduct of a prudent 
business man, payment of money wrongfully induced 
thereby ought not to be considered as voluntary, but the 
circumstances of the case are always to be taken into 
consideration. 

Cadwell vs. Higginbotham (Cal.), 151 Pac., 315, 
quoting from Robertson vs. Frank Bros. Co., 
132 U. S., 17, 33 L. Ed., 236. 

Assumpsit—Money Paid. 

The present action is one in assumpsit, and declared 
on the common law counts. The first count was merely 
the amplification of what were the facts upon which 
the common law counts were based, and explanatory of 
the exact nature of the cause, and showing why the 
plaintiff ought to recover for work done and material 
furnished, and for money paid for the defendant, and 
for money received by the defendant for the use of the 
plaintiff, under an implied request, and an implied 
promise to repay. 

“ Where plaintiff is compelled to make a pay¬ 
ment of the defendant’s legal debt, in consequence 
of the neglect or omission to discharge it, the law 
implies that the defendant requested plaintiff to 
make the payment for him and gives the action 
for money paid.” 

Chitty on Contracts (6th Ed.), 594. 

Winchester vs. Beardin, 10 Humph. (Tenn.), 
247. : . 

Baily vs. Bussdy, 28 Conn., 455. 


IS 


In general, where the plaintiff shows that he, either by 
compulsion of law, or to relieve himself of liability, or to 
save himself from damage, has paid money which the 
defendant ought to have paid, the count for money paid 
will be supported. The request necessary to sustain a 
recovery may be either express or implied; and the re¬ 
quest, as well as the promise will be implied where the 
consideration consists in the plaintiff having been com¬ 
pelled to do that to which the defendant was legally 
compellable, or where the defendant has adopted and 
enjoyed the benefit of the consideration. 

Nutter vs. Sydenstricker, 11 W. Va., 535. 

Lee's Exrs. vs. Va. & Md. Bridge Co., 18 W. Va., 
299. 

Neely vs. Jones, 16 W. Va., 623. 

Although no assumpsit will be raised by the mere 
voluntary payment of the debt of another person, yet if 
one person, in order to protect his own interest, pays a 
debt for which another is legally and personally liable, 
the law will imply an assumpsit on the part of the latter 
to the former. 

Hogg vs. Longstreth, 97 Pa., 255. 

Where plaintiff has been compelled by law, or being 
compellable by law, has paid money which the defendant 
was ultimately liable to pay, so that the latter obtains the 
benefit of the payment by the discharge of his liability; 
under such circumstances, the defendant is held liable 
to the plaintiff in the amount paid under an implied 
assumpsit. 

Turner vs. Egerton, 1 Gill & Johnson (Md.), 430. 

Baltimore vs. Hughes, 1 Gill & Johnson (Md.), 
480. 

Brinkley vs. Hambleton, 67 Md., 169. 
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“It can not be required that a party who is 
subjected to legal proceedings to pay money 
which another is bound by law to pay, shall be 
bound to have exhausted every possible means of 
litigation in resisting the payment, before he shall 
be entitled to his action for money paid.” 

Winchester vs. Beardin, 10 Humph. (Tenn.), 
247. 

Where plaintiff advanced money to a savings bank to 
replenish and repair defendant’s stock therein, under 
such circumstances that defendant is bound by natural 
justice and equity to refund the money, plaintiff has a 
cause of action quasi in contractu to recover. 

Rinehart vs. Pickey (Va.), 101 S. E., 353. 

Assumpsit—Money Received. 

“The right to recover is governed by principles 
of equity although the action is at law. The 
action is maintainable in all cases where one per¬ 
son has received money, or its equivalent under 
such conditions that in equity and good conscience 
he ought not to retain and which ex aequo et 
bono belongs to another.” 

Board Comrs. vs. Bloomington, 203 Ill., 164. 


Where, though there is no contractual relation be¬ 
tween the plaintiff and the defendant, the latter has re¬ 
ceived money, or other property, of the plaintiff under 
circumstances making it the defendant’s duty to return 
the same, the law will imply a promise on his part to 
do so. Though the legal relation thus created between the 
parties is sometimes spoken of as a privity, actual privity, 
such as is created by an express or implied contract is 

6711—4 
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thereby dispensed with, and privity is not essential to the 
maintenance of an action for money had and received. 

Lester vs. Pacific Mill Co., 88 Fed., 964, affirmed 
94 Fed., 968. 

Bank of Metropolis vs. First Nat. Bank, 19 Fed., 
301. 

Beardslee vs. Horton, 3 Mich., 560. 

Clifford Bank vs. Donovan Co., 195 Mo., 262. 

An action for money had and received is an equitable 
action, and is less restricted by technical rules than most 
others, as it aims at the mere justice of the case, and looks 
entirely to the question whether defendant holds money 
which in equity and good conscience belongs to another. 

Hoxter vs. Poppleton, 9 Ore., 481. 

Smith vs. F. & M. Bank, 2 Cal. App., 377, 84 
Pac., 348. 

Brady vs. Horvarth, 167 Ill. App., 610, 47 N. E., 
757. 

The common count for money had and received in the 
action of assumpsit is exceedingly liberal and beneficial 
in its scope and purposes. It is in the nature of an equi¬ 
table action or suit, and lies, as a general rule, wherever 
the defendant in the action has in his hands money or 
property of the plaintiff which he has no right ex aequo 
bono to retain, and which he ought, in equity and good 
conscience, immediately to pay over to the ow ner. 

2 Greenleaf Evidence, sec. 117, and cases cited. 

Money Paid Under Mistake of Fact. 

Where money has been paid under mistake of fact for 
one not entitled thereto, and who can not in good con¬ 
science retain it, the law* raises an implied promise on his 
part to return it, and an action will lie to recover it back. 

Elgin vs. Gross-Kelly Co. (N. M.), 150 Pac., 922. 

Hinds vs. Wiles (Ala.), 68 So., 556. 
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Where money is paid by mistake, neither party being 
in fault, the party paying the money may recover it back, 
as money paid without consideration, and therefore had 
and received by the defendant for the use of the plaintiff. 

Strauss vs. Hensey, 9 App. D. C., 541. 

Espy vs. Bank, 18 Wall., 604. 

Meyer vs. Richards, 163 U. S., 385. 

« • 

Where the mistake of fact is intermixed with a mis¬ 
take of law, the courts, because of the hardship of the 
general rule with regard to mistakes of law, makes the 
mistake of fact a ground of relief. 

Hemphill vs. Moody, 64 Ala., 468. 

Money paid under a mistake or ignorance of a material 
fact, includ : ng a mistake of a foreign law, can be re¬ 
covered. 

Garland vs. Salem Bank, 9 Mass., 408‘. 

Baltimore vs. Lefferman, 4 Gill. (Md.), 425. 

Baltimore Ry. Co. vs. Faunce, 6 Gill., 68. 

Norton vs. Mardin, 15 Maine, 45. 

Haven vs. Foster, 9 Pickering (Mass.), 112. 

It will be noted that the appellant is a corporat on hav¬ 
ing its principal office and place of business in the City of 
New York, with merely a branch or agency in the City of 
Washington, and that the law contained in the acts 
regulating the construction of fire escapes within the 
District of Columbia, is to it a foreign law, the mistake 
as to the requirements of which is held to be a mistake 
ot fact, which entitles it to recover for payments, 
made under such mistake, for the use and benefit of the 
appellee, which the appellee ought not in equity and good 
conscience retain, and which this action should compel 
him to return to the appellee. 
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We therefore submit that the ruling of the court below 
sustaining the demurrer to the first count, which is really 
a summary, of the common law counts in assumpsit, be 
reversed and the cause remanded for trial in the Supreme 
Court. 

JACKSON H. RALSTON, 
STANLEY D. WILLIS, 

W. T. RANKIN, 

Appellant’s Attorneys . 
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